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Training Objectives 

O Understanding types of illegal harassment 
O How to recognize harassing behavior 
O The legal standards of harassment 
O Liability for Employers and Supervisors 
O What you should do 



Pre-Quiz 
• I am not the worst offender here, so I can’t 

be accused of violating the Company’s Anti-
Harassment Policy 

• False 



Pre-Quiz 
O If the accuser and the accused are of the 

same sex, then the Company’s policy 
against harassment has not been violated 

 
•  FALSE 



Why should you be concerned 
about sexual harassment and 

other harassment? 

O It’s Against the Law 
O It Violates your Employer’s 

policies 
O It hurts everyone at the job 



Liabilities 

Economic liabilities around EEO claims can 
include:   

O Discrimination 
O Harassment 
O Retaliation 
O Work Comp 
O Assault 
O False Imprisonment 
O Defamation 
O IIED (Intentional Infliction of Emotional Distress) 

 



Potential Liability in 
Harassment Lawsuits 

An employee 
who sues an 
employer 
and/or its 
employees for 
unlawful 
harassment 
and prevails in 
court has a 
number of legal 
remedies. 

O The employee can recover damages, 
including back pay, front pay, and 
emotional distress.   

O The employee (then a plaintiff) can 
also recover his or her attorneys’ fees 
and costs of bringing the lawsuit.  That 
means that the employer pays its own 
attorneys and also pays the fees for 
the plaintiff’s attorneys.   

O And, if the plaintiff proves “oppression, 
fraud or malice,” punitive damages are 
also available.   
 

I.e.  Case recently settled for $168m, 
$120m punitive damages, $30m emotional 
distress 



Landmines: Policy & Conduct 

Issues arise when folks feel something is 
unfair or generally disrespected:   

O Cake Party Lawsuit 
O Responsiveness 
O Engaging in protected activity 
O Equality @ work:  tone, favoritism, hiring, 

reviews, assignments 



Laws Protect Employees by Making 
Harassment Illegal 

O Title VII – Federal Law 
O Title VII prohibits  

discrimination in employment  
based on race, color, religion,  
sex, or national origin 

O The courts have interpreted  
discrimination based on sex  
to include sexual harassment 



California Imposes Additional and 
Stricter Standards 

O Fair Employment and Housing Act (FEHA) 
O Employers have a duty to prevent discrimination and 

harassment. 
O In California, supervisors and employees may be held 

personally liable. 
O AB 1825 

O Enacted in 2004.  Employers with 50 employees must 
provide 2 hours of training for management every 2 years 
and within 6 months of hire. 

O SB 1393 
O Effective January 1, 2020.  Moves threshold to 5 

employees and includes a 1 hour training for non-
supervisory staff. 



Illegal Harassment 



Illegal Harassment 



General Definition-Illegal 
Sexual Harassment 

O Sexual conduct 
O Unwelcome 
O Affects employment 

• loss of tangible job benefit 
• severe and/or pervasive conduct that creates 

a hostile or abusive working environment 



Illegal Sexual Harassment 

O Two Broad Categories 
 

O Quid Pro Quo 
O Hostile Working 

Environment 



Sexual Harassment – Quid Pro Quo 
• “This for that” 

• Manager or other person with power 
over a subordinate conditions 
employment benefits/detriments on 
sexual favors 

• Examples: 
• Rewarding sexual favors with job 

benefits 
• Punishing or withholding of favors with 

job detriments 
• Tying job advancement to granting of 

sexual favors 



What’s An Employment 
Benefit/Detriment? 

O Hire, fire 
O Anything affecting 

pay 
O Promote, demote 
O Transfer or 

reassign 
O Realign job 

responsibilities 
  
 Usually, direct 

economic harm = 
detriment 
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Example for Discussion 
Paula is a new employee in a demanding job.  She spends 
extra time each week to learn the job and improve her 
performance, but still feels like she is not meeting 
expectations. Exasperated, she sets up a time to meet 
with her supervisor, Steven, to see if he can offer any 
advice on how to improve.  

When Paula arrives at Steven’s office, he closes the door 
and sits on a desk directly in front of her. Instead of 
offering career advice, he makes comments about 
Paula’s appearance and inquires about her relationship 
status. Feeling uncomfortable, Paula attempts to leave. 
Before she reaches the door, Steven tells her she would 
be “better off” to meet with him again, perhaps over 
dinner or drinks.  

17 



James, a married male supervisor, has affairs with 
two female banquet servers who report to him. The 
affairs are consensual. James has never approached 
any other employees about having an affair or said 
anything sexually-related in the workplace, though 
he favors his paramours with better shifts and 
events.    
 

 
Example for Discussion 

18 



Illegal Sexual Harassment - 
Hostile Work Environment 

 • Unwelcome sexual conduct that creates 
hostile environment 

• Can include: 
• Sexual inquiries, sexual talk 
• Touching, attempted touching 
• Displays of sexual materials/e-mails 
• Unwanted attention 

 



Unwelcome 
• Can include 

offensive but 
tolerated behavior 

• Can but need not 
complain or 
communicate that 
the conduct is 
unwelcome 

• May change mind 

 



“Reasonable Victim” 
Standard 

 

• Law is not a “civility code” 

• Objective standard 

• Examples of friendly behavior that would most 
likely not offend a reasonable person? 
 



Illegal Hostile Work 
Environment 

Severe or Pervasive: 

– Frequent? 

– Severe? 

– Supervisor? 

– Did others join in? 

– Physically threatening or 
humiliating? 

– Unreasonable interference 
with work performance? 



Severe or Pervasive? 
Waldo v. Consumers Energy Co., 726 F.3d 802 (6th Cir. 
2013) 

• Theresa was an electrical line apprentice. 

• Addressed exclusively by derogatory names for 4 years. 

• Locked in trailer until she cleaned up co-workers’ tobacco-
chew spit. 

• Trapped in port-a-potty after co-workers sealed the door 
shut with tape. 

• Teased for carrying purse and later teased her for carrying 
only change purse. 

• Supervisor:  “I’ll wash you out of the program because it’s 
not a job for a woman.” 

 

 



Severe or Pervasive? 
O Ricardo was a line cook, Kayson was the 

Kitchen Manager. 

O Kayson directed the work of the kitchen staff 
during his shift, but he had no authority to 
hire/fire or discipline any employees. 

O On one occasion, Kayson grabbed another 
male cook’s crotch, then swatted Ricardo on 
the rear and yelled at him using an explicit 
sexual term. 

O Ricardo immediately reported the incident to 
HR. 



Four Categories of 
Harassing Behavior 

O California puts harassing behavior into 
four categories: 
O Verbal harassment 
O Physical harassment 
O Visual harassment 
O Sexual favors 



Verbal Harassment 
What are some examples of verbal sexual 

harassment? 

1. Dirty or off-color jokes 

2. Discussing sexual topics 

3. Flirting / sexual 
advances 

4. Boasting of sexual 
conquests 

5. Intimate question re: sex 
life 

6. Intimate nicknames 

7. Excessive 
compliments 

8. Sexual innuendo 

9. Whistling, cat-calls, 
etc. 

10.Sexual profanity 

11.Harassing voice mails 

12.Repeated solicitations 



Physical Harassment 
What are some examples of physical sexual 

harassment? 

1. Hugging and 
kissing 

2. Touching hair, 
body, or clothing 

3. Massaging 

4. Leaning over, 
cornering, or 
pinching 
someone 

5. Exposing oneself 



Visual Harassment 
What are some examples of visual sexual 

harassment? 

1. Posters, pin-ups, 
calendars, etc. 

2. Magazines 

3. E-mail 

4. Web-sites 

5. Screen savers 

6. Facial 
expressions 

7. Elevator eyes 



Touching (such as hugging, back patting, cheek 
kissing) sometimes is well intended and you may 
assume it is welcome, but it may not be.  Many 
people do not like to be touched and do not feel 
comfortable telling a supervisor, manager, or co-
worker not to touch them.  Do not assume that 
your touching is welcome.   
 

 



Prohibited Harassment 
Defined 

O How many protected categories can you 
name? 



Protected Categories 
1.  Race 
2.  Color 
3.  National Origin 
4.  Sex 
5.  Sexual Orientation 
6.  Gender 
7.  Gender Identity 
8.  Gender Expression 
9.  Religious Creed 

10.  Mental Disability 
11.  Physical Disability 
12.  Medical Condition 
13.  Military/Veteran  Status 
14.  Marital Status 
15.  Age 
16.  Genetic Characteristics 
17.  Ancestry 

 



General Definition-Illegal 
Harassment 

O Conduct based on a protected category 
O Unwelcome 
O Affects employment 

• loss of tangible job benefit 
• severe and/or pervasive conduct that creates 

a hostile or abusive working environment 



Harassment Based on Other Protected 
Categories 

1. Slurs and insults 

2. Ethnic jokes/cartoons 

3. Name calling 

4. Mocking cultural 
behavior 

5. Criticizing/mocking 
physical limitations re 
work 

 

6. Criticizing political/religious 
beliefs 

7. Threatening comments 

8. Derogatory references 

9. Mocking religious 
practices 

10. Insulting nicknames 



Intent vs. Impact 
It is important to understand that intent has limited relevance in 
determining whether or not a behavior is sexual harassment. 
 
What matters most is the impact of the behavior on the work  
environment. 
 
“I didn’t mean anything by it,” is not a valid defense of  
harassing behavior.  
 
If you have any doubt about a behavior being unwelcome, don’t  
do it or say it.  Avoid the risk of offending a co-worker and the  
consequences of sexual harassment. 



  Harassment can be determined to have occurred if a 
reasonable person would consider the ongoing 
comments or behaviors offensive.  

 
 Denotes a hypothetical person in society who 

exercises average care, skill, and judgment in 
conduct and who serves as a comparative standard 
for determining liability. 

  
 

Reasonable Person Standard 



Harassers can come in any form: 
O Supervisors; 
O Subordinates; 
O Co-workers; 
O Clients/customers; 
O Vendors / visitors; 
O Same-gender; 
O Females harassing males; 

 

Who is the Harasser? 



Who is the victim? 

O Direct targets of 
harassment 

 
O Bystanders / witnesses 

to harassment 
Also called “third party” 

harassment 



Harassment also can 
include conduct away from 
the workplace if the 
conduct arises out of the 
employment relationship.   
 
Managers must watch their 
behavior after work and at 
Employer  social functions! 

 

 



What might you or your employees do 
outside of work that could get you into 
harassment trouble? 

 
 

Non-work Related Conduct 



O Social networking is the newest fodder 
for employment litigation 

 
O Facebook, Twitter, SnapChat, 

Instagram, etc., all present 
opportunities for harassment and 
publication of incriminating statements 
 
 

Non-work Related Conduct 



Social Networking 
What can get you in trouble? 

O Supervisors posting messages that are 
harassing or show bias 

O Supervisors visiting employees’ social 
networking sites and ignoring information that 
may affect the workplace, or improperly using 
information on the site 







Tips for supervisors: 
O Be cautious about “friend-ing” 

employees unless everything on your 
site is appropriate for very public 
consumption 

O Be mindful of posts that could be 
used against the company 

O Don’t review social networking sites 
for employment purposes – leave it to 
HR 

 

Social Networking 



The Company’s Policy 



The Company Policy 
O Your obligations under the Company Policy: 
 

• appropriate conduct at all times 
• report work-related harassing conduct 
• cooperate in Company investigations 
• if you have a question ask 
 
…no exceptions, no excuses 



The Company Policy 
O Your obligations under the Company Policy: 
 

• focus on work-related interactions 
• maintain professional, respectful demeanor 
• avoid abusive, inappropriate conduct 
• avoid excessively personal or intimate 

interactions 
 
…no exceptions, no excuses 



Complaint Procedures 

 
All complaints of harassment, discrimination 
or retaliation will be investigated as promptly 
as possible under the circumstances and 
treated with as much confidentiality as is 
reasonable, consistent with the need to 
conduct an adequate investigation. 



Complaint Procedures 
 

 
Employees are responsible to cooperate in any 
investigation into an complaint of harassment, 
discrimination or retaliation.  The Company 
prohibits employees from interfering with, or in 
any way hindering, the Company’s 
enforcement of its Anti-Harassment Policy.  
 
 



Complaint Procedures 
 

 
The Company will initiate appropriate 
corrective action, when warranted, depending 
on the outcome of the investigation. 
 

 
 



Retaliation Prohibited 
Examples of retaliation may include:  
 

O verbal abuse 
O reduction in pay 
O termination 
O any other adverse employment actions that (1) 

have a  detrimental effect on an employee; and 
(2) are substantially influenced by improper 
retaliatory motives 

   



Liability and 
Remedies 



Who Is Liable for Sexual 
and Other Types of Illegal 

Harassment? 
O You (supervisors) are personally liable 

 
O ______________ are liable 

 
O ______________ are liable 



Non-Employees 
O Liability even extends to acts either by or 

against non-employees 
 
O Like who? 

O ______________________________ 
O ______________________________ 
O ______________________________ 
O ______________________________ 

 



Mamdouh El-Hakem vs. BJY, Inc. for hostile work 
environment on the basis of race when it failed to call 
him by his given name.   
Instead, over Mamdouh’s objections, the CEO of the 
organization insisted on calling him “Manny” or “Hank.”  
 

O$15,000 in compensatory damages 

O$15,000 in punitive damages 

O+ Undisclosed attorney’s fees 

 

Protected Category & Hostile 
Work Environment Case Study 



EEOC Claims 2017 

28,528 

25,605 

8,299 
3,436 

3,420 

41,097 

18,376 

26,838 

996 206 

Race
Sex
National Origin
Religion
Color
Retaliation
Age
Disability
Equal Pay Act
GINA



Liability for Supervisor’s 
Harassment 

In California, an employer can be held 
strictly liable for the acts of its supervisors 
who engage in harassment, whether or not 
there is a tangible job impact (such as 
termination or demotion) as a result of the 
harassment.  

O In other words, even if the Employer’s 
management does not know about the 
harassment, if the harassment is done by a 
supervisor, the Employer still may be held 
liable.   

 



It is very 
important  that 
managers who 
have any 
knowledge or 
suspicion of 
any 
harassment 
issues report 
them 
immediately to  
upper 
management.   

 

O Managers and supervisors must not 
keep any such issues to themselves 
(even if an employee reports a problem 
“in confidence,” or asks them not to do 
anything about it); 

O Managers and supervisors should not 
try to investigate or solve problems on 
their own; and 

O Managers and supervisors must report 
any harassment problems 
IMMEDIATELY.  Employers have a legal 
duty to investigate harassment 
complaints and to take prompt and 
effective corrective action. 

 



For Discussion 



Example for Discussion 
Taking light 
teasing too far: 
 

 

 
 

• Crime stereotypes 
• Education or literacy 

issues 
• Appearance 
• Music preferences 
• Language 
• Vehicle choices 
 

• Food Preference 
• Style of dress / 

clothing 
• Sports 
• Driving habits 
• Housing 
 



Example for Discussion  
Taking casual conduct too far: 
 
O Curse words 
O Nicknames 
O Joking 
O Gossiping 
O Compliments that are insulting 
O Light insults that go too far 
O Casual but unwelcome touching 
 

 



Example for Discussion  
Over-sharing: 
 
O Political opinions 
O Cultural commentary 
O Pop-culture commentary 
O Sports opinions 
O Excessively personal commentary 
O Embarrassing stories 

 
 

 



Example for Discussion  
It was just an argument 

 



Workplace Bullying 



What is Workplace 
Bullying? 

O “Conduct of an employer or employee in the 
workplace, with malice, that a reasonable 
person would find hostile, offensive, and 
unrelated to an employer’s legitimate 
business interests.” 

O “A single act shall not constitute 
abusive conduct, unless especially 
severe and egregious.” 

 



Examples 
The Obvious 
O Shouting/raising voice 
O Ignoring or interrupting 
O Invading personal space  

Less Obvious 
O Isolating or mobbing 
O Manipulating work load or work flow (i.e., 

unreasonable deadlines, overloading/underloading) 
O Taking credit for work of others 

Pretextual Performance Management 
O Repeated accusations of undocumented errors 
O Constant criticism on matters unrelated/minimally 

related to job performance 
 



Legal Exposure 
Bullying can lead to other legal claims… 
 

 Disability discrimination (“Authority Figure Stress 
Reaction Syndrome”) 
 

 Workers compensation stress claims 
 

 Intentional infliction of emotional distress claims 
 

 “Harassment” if tied to protected category 



Addressing Bullying 
O Commitment from leadership 

O Make it clear to all employees that a bullying 
management style is not consistent with the 
organization’s mission and values 

 

O The bully must embrace becoming a part of solution 

O Solicit feedback and be open to change 

O Identify Action Plan 

O Make meeting expectations a part of 
performance review; hold accountable. 



Gender Identity, 
Gender Expression, 

and Transgender 
Issues 



Definitions 
O Sex = Biological sex at birth (male or female) 

O Gender Identity = One’s internal sense of being male, female, or 
transgender 

O Gender Expression = the way in which a person acts to 
communicate gender within a given culture (i.e., appearance, 
clothing, hair style, jewelry, communication patterns) 

O Transgender = The gender a person identifies with does not match 
their sex at birth 

O Transsexual = A person who has had sex-reassignment surgery 

O Sexual orientation = The sex of those to whom a person is sexually 
and romantically attracted with reference to one’s one sex 

 



Sex and Gender Identity 
The Company’s Policy Against Harassment 
 
O Prohibits unlawful harassment of an employee 

based on sexual orientation, gender identity, or 
gender expression 

O Sets out a company-wide expectation that 
employees should refrain from conduct that “may 
lead to unlawful harassment.” 

O Prohibits inappropriate, unwelcome, or offensive 
conduct based on (among other protected 
categories) sexual orientation, gender identity, or 
gender expression 
 



Examples of Inappropriate 
Conduct 

O Graphic comments (written or verbal)  that are directed at an individual or 
about an individual because of his or her gender expression, gender 
identity, or sexual orientation and that are inappropriate, degrading, 
suggestive or obscene; 

O Physical conduct that is directed at someone because of his or her gender 
expression, gender identity, or sexual orientation, and that is threatening, 
intimidating, or menacing, such as touching, groping, assaulting, or 
blocking movement; 

O Sending or posting harassing, insulting, or degrading messages concerning 
an individual’s gender, gender identity or gender expression, by way of 
video, texting, instant messaging, or social media 

O Verbal abuse concerning a person’s characteristics such as pitch of voice, 
facial hair or the size or shape of a person’s body, including remarks that a 
male is too feminine or a woman is too masculine. 



Practical Approach 
O Employees should be permitted to either discuss their 

gender identity openly (so long as the discussion is 
appropriate and consistent with Company policy), or 
to keep that information private. 

O Employees should be addressed by the pronoun that 
corresponds to the employee’s gender identity (upon 
employee’s request) 

O Managers/supervisors should not disclose 
information about an employee that may reveal an 
employee’s transgender status (i.e., sex assigned at 
birth) 

O Employees should be trained to maintain a 
professional respectful work environment 
 



Other Issues 
O Restroom accessibility 

O California now required single-use restrooms 
to be available for all individuals, regardless 
of gender 

O Locker room accessibility 
O Dress codes 

 



Exercise 
Carl has been a manager for 5 years.  

 
Carl approaches another manager, Terry, and tells him 

that she identifies as a transgender woman and is 
beginning the process of transitioning at work.  

 
From now on, Carl would like to be called Kay, will be 

wearing clothing consistent with an identity as a 
woman, and prefers the use of feminine pronouns.  
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Exercise 
As the weeks pass, Kay’s coworkers become 
accustomed to her new name and appearance, but 
some of them inadvertently refer to Kay as “Carl” and 
use the masculine pronoun “he,” especially when telling 
stories about things that happened before Kay’s 
transition. Usually, the coworkers quickly correct 
themselves when this happens.  
 
Terry, however, pointedly says “good morning, Carl,” 
when Kay passes by, and makes comments like “nice 
dress, dude.”  
 
Kay, embarrassed, says nothing to Terry or anyone else 
about these comments for months.  
  76 



Exercise Test 
A. Kay should keep her head down and try to focus on 

work. Not everyone is going to be comfortable with her 
gender transition and she should expect some 
negative comments and remarks. 

B. Kay has a claim for discrimination and harassment 
because of gender identity and gender expression 
against the company because of Terry’s treatment of 
her, as well as because of her coworkers’ occasional 
use of the wrong name and pronoun. Those coworkers 
should be reprimanded and notes placed in their files. 

C. Kay has a claim against Terry and the company 
because of Terry’s negative comments and 
purposeful, repeated use of the wrong name and 
pronouns. Her coworkers’ occasional and accidental 
mistakes do not create a situation of discrimination or 
harassment. 
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Exercise : Best Answer 
C. 
 
Kay has a claim against Terry and the company because 
of Terry’s negative comments and purposeful, repeated 
use of the wrong name and pronouns.  
Her coworkers’ occasional and accidental mistakes do 
not create a situation of discrimination or harassment. 
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Responding to 
Complaints and 

Correcting 
Harassment 



Hypothetical 
O An employee named Jerry, who you have 

known for a number of years, tells you that 
his co-worker, Cassie, is making sexual 
advances towards him and he finds it 
uncomfortable   

O You offer to speak with Cassie, and Jerry 
responds by insisting that this is a private 
matter and demands that you do nothing 
to respond 

O What should you do?   



Responding To Complaints 

O Even when an employee requests no action, 
the employer must respond 
O Even when an employee makes “off the 

record” reports, the employer must respond 
O Even when there is no “complaint” the 

employer must investigate 
O Just witnessing the conduct is enough to 

require a response by the employer 



Hypothetical 
O Suppose Jerry, the employee who 

complained to you about Cassie, never came 
to you, but instead went over your head and 
talked to your boss about the problem? 

O What if anything should you say to Jerry 
about coming to you first on such matters? 



Responding To Complaints 

O Retaliation is forbidden by law 
O An employee who reports harassment or 

discrimination may not be retaliated against 
in any fashion 

O Any employee may not be questioned or 
criticized for bypassing the “chain of 
command” when reporting harassment 



Responding To Complaints 

O Investigations of complaints vary, but they 
tend to include the following: 
O Document the Complaint 
O Consider possible leave(s) of absence 
O Document accounts of witnesses 
O Get the alleged harasser’s story 
O Take action to prevent future conduct 
O Communicate action taken 



Hypothetical 
O Jerry, the employee who complained to you 

about Cassie, comes into your office very 
upset 

O He indicates that he is uncomfortable with 
the investigation of Cassie and he fears 
retaliation 

O He indicates that he has decided to quit 
O What should you do? 



Discrimination 



Defining Discrimination 
O What is Employment Discrimination? 

O Treating someone differently with respect 
to a personnel action based on a  
____________  ____________. 



Defining Discrimination 
O What are some examples of personnel 

actions that an employee might claim are 
related to discrimination? 



Discrimination In 
Hiring 



Hiring Issues 

True or False? 
You should never take notes regarding 
your interview with an applicant. 



Documentation Issues 

True or False 
You should never take notes regarding your 
interview with an applicant. 

FALSE 
You can take notes if you wish, but you 
should never write on the employment 
application. 



Hiring Issues 

True or False? 
When you decide not to hire someone, you 
do not need to give them the reason you 
decided to hire someone else.   



Documentation Issues 

True or False 
When you decide not to hire someone, you 
do not need to give them the reason you 
decided to hire someone else.   

TRUE 
Unless you are relying on a background 
check, you generally are not legally required 
to give them an explanation. 



Illegal Interview Questions 

O How old are you? 
O When did you 

graduate? 
O Were you in the 

military? 
O Where is your accent 

from? 
O Are you legal, or are 

you an illegal alien? 

O Are you 18 or older? 
O Do you have a degree? 
O What did you do in the 

military? 
O Are you bilingual, or do 

you speak Spanish? 
O Can you provide proof of 

authorization to work in 
the US? 

 

Not OK OK 



Avoid Illegal Interview 
Questions 

O Do you have reliable 
child care? 

O Do you have 
children? 

O How is your health? 
 

O Have you ever been 
hurt on the job? 

O Can you work flexible 
hours? 

O Only discuss if they 
volunteer the subject 

O Can you perform 
essential functions? 

O (Forget about it) 

 
 

 
 

Not OK OK 



Discrimination In 
Discipline and 
Terminations 



Documentation Issues 

True or False? 
You do not need to give a reason for 
terminating an at-will employee. 



Documentation Issues 
True or False? 

You do not need to give a reason 
for terminating an at-will 
employee. 
 

FALSE 
It is very important that you give 
an accurate reason for 
termination in order to avoid 
discrimination claims. 



Documentation Issues 

True or False? 
A write-up for performance is not 
necessary if the manager has verbally 
counseled the employee.   



Documentation Issues 
True or False? 

A write-up for performance is not 
necessary if the manager has 
verbally counseled the employee.   
 

FALSE 
Verbal counseling is of very 
limited use in defending claims of 
discrimination because there is 
no proof that counseling 
occurred. 



Documentation Issues 

True or False? 
When documenting discipline or a 
termination, you should not list every 
single reason you have for taking action, 
in order to avoid the appearance of being 
heavy handed. 



Documentation Issues 

True or False? 
When documenting discipline or a termination, 
you should not list every single reason you 
have for taking action, in order to avoid the 
appearance of being heavy handed. 
 

FALSE 
Any legitimate reason for discipline should be 
documented so that the reason may be used 
credibly in litigation. 



The Sadface File 



The Sadface File 
Employee:   Susie Sadface, Salesperson 
Demo’s:   Female, 41, Nigerian 
DOH:   January 19, 2005 
Sales Nos:  Last 6 Mos: 3, 3.5, 5, 4, 6.5, 

3 
Other:   One of two female 

salespeople; fails to follow 
sales procedures; customer 
complaints; frequently late 
for work; no prior discipline 



Sadface File Analysis 
O What would her lawsuit look like?   

O If she is terminated now, what legal claims 
might she attempt to claim? 



Sadface Discipline 
O If you were to write-up Susie, what would you 

list as the reasons for the write-up, and what 
discrimination concerns should you have 
before using each of the reasons? 
O Low sales?   
O Late for work? 
O Fails to follow procedures? 
O Customer complaints? 



Sadface Discipline 
O What process would you follow when 

giving her the write-up? 



Supervisory Duty: 

P - Prevent 

A - Appropriately Respond to All Complaints 

W - Watch for Retaliation 
 
 

 



O Know & understand the laws and your Company policies; 

O Set an example by following policies and procedures; 

O Model appropriate behavior;  

O Enlist employees’ help in identifying harassment; 

O Watch for warning signs; 

O Be proactive when concern arises  

O Maintain confidentiality 

O Prevent retaliation & discrimination against the victim 

O Investigate every complaint & take prompt & appropriate action 

O Follow up periodically 
 

 

The Manager’s Role 



Why Don’t Victims Report Sexual 
Harassment? 

O Loss of job opportunities 
O Rejection by co-workers 
O Being labeled a “trouble-maker,” “feminist,” “over-sensitive” 
O Not being considered a “team player” 
O Being accused of not having a “sense of humor” 
O Being wrong 
O The rumor mill 
O Not being believed 
O Retaliation 
O Embarrassment 
O The harasser being terminated 

Fear of: 



Recognizing Symptoms  
of Harassment 

O Things to look for: 
 -  Change in an employee’s behavior or 

routine 
 -  Hostile work environment 
 -  Change in employee productivity 
 -  Drop in employee morale 
 -  Employee attendance issues 
 -  Employee(s) unable or unwilling to work 
       with others 



Take Appropriate Action 
If you receive a complaint about conduct that may involve 
harassment, take appropriate action. 

 
O The most common way that harassment complaints 

surface is when an employee comes up to a manager and 
makes a vague complaint.  The employee’s comment can 
be as simple as “Frank is bugging me.”  If you do not follow 
up and find out what the employee means, and the alleged 
harassment continues, the result can be a punitive 
damages award because you failed to act. 

 



You cannot ignore the complaint even if the 
person complaining asks you to “forget it” or 
keep it “confidential.”  You can explain to the 
employee that you have a legal duty to report 
the complaint. 

O At the same time, you should be discrete, and 
explain to the employee that the complaint will 
be kept as confidential as possible.  (But you 
cannot guarantee confidentiality.) 

 



Do not change your behavior toward the person 
complaining.  Never retaliate against someone 
making a complaint! 

 
O Retaliation can be unintentional but still illegal.  For 

example, if you change the schedule of the 
complaining party to avoid contact with the alleged 
harasser, you have just retaliated against the 
complaining party (unless the employee volunteers 
or agrees to have his or her shift changed).   
 

 
   Likewise, if you don’t assign the complaining party 
to a project that you otherwise would have to avoid 
working with the alleged harasser, that also could be 
construed as retaliation. 

 



What to take away… 
• Appropriate conduct at all times while at 
work or engaged in work-related activities 
• Report inappropriate conduct     
• If it’s you, STOP! 

 
OProfessional, respectful interactions in the 
workplace are common sense. 



Is This Sexual Harassment? 
O Workplace scenarios 

You be the judge 



Scenario #1 

Edna Employee has worked for Mark Manager for 
almost ten years.   
 
As Mark’s Administrative Assistant, Edna knows Mark and 
his idiosyncrasies better than anyone else.  For example, 
how Mark likes to call Edna and the other female co-
workers “Babe,” how he often rests his hand on Edna’s 
shoulder while he dictates a letter, and how he often 
compliments the female typists on their appearance and 
dress. 



Scenario #1 (cont.) 

In the past, none of this ever particularly bothered Edna.   
 
Edna always felt that Mark’s behavior was harmless and 
characteristic of men from Mark’s generation. 
 
Last week, Mark issued a written warning to Edna based on 
her misuse of company phones and excessive 
absenteeism.   
 
Edna has now filed a formal internal complaint charging  
Mark with sexual harassment. 

Is this sexual harassment? 



Answer to Scenario #1 
Edna may not have a valid complaint.  Although the courts 
have held sexual harassment must consist of conduct that 
is offensive to a reasonable person, they also noted that an 
“affected” employee must also actually be offended. 
 
Although a reasonable person might be offended by Mark’s 
behaviour, the information suggests Edna has never 
previously been offended.  Also, since Edna’s complaint 
comes soon after recent disciplinary action, the validity of 
her complaint is somewhat suspect. 



Scenario #2 
Two employees from your team, Tony and Maria, recently 
went to Home Depot to pick up supplies for the 
department.  Since their return, you’ve heard through the 
grapevine that Tony made sexual overtures to Maria while 
walking  through the aisles at Home Depot.   
 
That’s all you know about the situation. 
 
Question:  As their Supervisor, what should you do? 
A.  Nothing, they have privacy rights because it occurred 
away from the company. 
B.  Ask other department employees for more information. 
C.  Question Maria about the situation. 
D.  Closely observe their interaction at work. 



Answer to Scenario #2 
 

A. Nothing, they have privacy rights because it 
occurred away from the company. 

B. Ask other department employees for more 
information. 

C. Question Maria about the situation. 
D. Closely observe their interaction at work. 
 



Explanation of Scenario #2 
Under the “knew or should have known” standard, you are 
now on notice of a potential situation of harassment.  Your 
employer’s Harassment Policy applies at all work–related 
events.   
 
You need to question Maria about the incident.  It would be 
a good idea to review the Anti-Harassment Policy with both 
Maria and Tony even if Maria tells you she experienced no 
unwelcome behavior.  It is also a good idea to observe their 
interactions in the workplace to determine whether or not 
any harassing behavior is occurring. 



Scenario #3 
You recently hired a female employee named Lucy.  When 
she interviewed for the job, Lucy was dressed 
conservatively, but since coming to work for you she tends 
to wear excessively short skirts and tight-fitting, low-cut 
tops.   
Several other employees  have started making comments 
about Lucy’s sexy style of dressing.  You are uncomfortable 
discussing the situation with her, and you especially don’t 
want her to think that you are harassing her. 
 
Question:  Should you discuss the situation with Lucy? 
 
  YES  or  NO 



Answer to Scenario #3 
Question:  Should you discuss the situation with Lucy? 
 
  YES  or  NO 



Explanation of Scenario #3 
Before you speak to Lucy, review your organization’s dress 
code so you will be able to tell Lucy how and why her outfits 
are inappropriate for the workplace.   
 
If you are a male supervisor, you may first want to discuss 
the situation with the Human Resources Department.  The 
Human Resources Department may prefer having a female 
talk to Lucy about appropriate workplace attire.   
 
You will also want to remind other employees that sex-
related comments are not acceptable in the workplace. 



Scenario #4 
One of your supervisory obligations is to make sure that employees 
do not post or display pictures or posters that are of an offensive 
nature.   
You are well aware that this sort of behavior occurs frequently in 
the maintenance area, but it seems like such an overwhelming 
problem and you don’t know how to begin to deal with it. 
 

Question:  What steps should you take? 
 

A.  Notify employees that they should not display photos or posters. 
B.  Discipline the entire department. 
C.  Seek guidance from the Human Resources Department. 
D.  Instruct employees to tell others not to post inappropriate 
materials. 



Answer to Scenario #4 
 

Question:  What steps should you take? 
 

A.  Notify employees that they should not display photos 
or posters. 

B.  Discipline the entire department. 
C.  Seek guidance from the Human Resources 

Department. 
D.  Instruct employees to tell others not to post 

inappropriate materials. 



We are here to help: 
 

Barrett Business Services, Inc (BBSI) 
Central Coast Branch 

3450 Broad Street, Suite 102 
San Luis Obispo, CA  93401 

 
805-762-4912 

Kim.Banks@bbsihq.com 
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